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DISSENT INTO CONFUSION: THE SUPREME COURT, DENIALISM,
AND THE FALSE “SCIENTIFIC” CONTROVERSY OVER SHAKEN BABY
SYNDROME

Joélle Anne Moreno* & Brian Holmgren**
I. INTRODUCTION

Some scientific controversies are real; some are false. Challenges to the
existence of global warming, and arguments about childhood vaccines causing
autism or intelligent design versus evolution are false controversies because there
is near consensus in the global scientific community on these questions.' Near
consensus in science means that, as with all legitimate scientific research, there are
unsettled questions that merit future investigation and reasonable experts may
differ over select issues, but these unresolved matters do not threaten core
scientific foundations. In contrast, false scientific controversies have been
fabricated and are a form of denialism’—the rejection of scientifically sound

* © 2013 Joélle Anne Moreno. Professor of Law, Associate Dean for Faculty
Research & Development, Florida International University College of Law.

** © 2013 Brian Holmgren. Assistant District Attorney General and Child Abuse
Team Leader, Davidson County District Attorney’s Office, Nashville, TN.

! See generally Leah Ceccarelli, Manufactured Scientific Controversy: Science,
Rhetoric, and Public Debate, 14 RHETORIC & PUB. AFFAIRS 195 (2011) (discussing the
false “manufactured” controversies of global warming skepticism, dissent over AIDS being
caused by HIV, and intelligent design); see also Understanding Evolution, UNIV. CAL.
MUSEUM PALEONTOLOGY, http://evolution.berkeley.edu (last visited Mar. 10, 2013)
(discussing the false “scientific controversy” of intelligent design versus evolution);
Vaccine Safety, CENTER FOR DISEASE CONTROL & PREVENTION, http:/www.cdc.gov/
vaccinesafety (last visited Mar. 10, 2013) (discussing the false “scientific controversy”
regarding whether childhood vaccines can cause autism). As Professor Susan Haack has
observed:

At any time there is a whole continuum of scientific ideas, claims, and
theories: some so well-warranted by such strong evidence that it is most unlikely
they will have to be revised; some not quite so well-warranted but still pretty
solidly established; some promising but as yet far from certain; some new and
exciting but highly speculative and as yet untested; and some so wild that few
mainstream scientists are willing even to listen to them. (The proportion of the
well-warranted to the highly-speculative varies, obviously, across fields and
sub-fields.) A few of the exciting but as yet untested ideas, and a very, very few
of the wildest ideas, will eventually turn out to be warrantable; but most will not.

Susan Haack, Of Truth, in Science and in Law, 73 BROOK. L. REV. 985, 996-97 (2008).

2 See generally MICHAEL SPECTER, DENIALISM: HOW IRRATIONAL THINKING
HINDERS SCIENTIFIC PROGRESS, HARMS THE PLANET, AND THREATENS OUR LIVES (2009)
(describing the phenomenon of denialism and discussing its dangers); Martin McKee &
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154 UTAH LAW REVIEW [No. 1

information in favor of purported “truth” claims that cannot be empirically
supported.’ In her excellent work on manufactured controversies, Professor Leah
Ceccarelli explains that a false scientific controversy is typically marked by an
announcement that “there is an ongoing scientific debate in the technical sphere
about a matter for which there is actually overwhelming scientific consensus.”
Professor Ceccarelli also identifies several common strategies used to manufacture
false controversies, including (1) the use of mercenary scientists, (2) the use of
cherry-picked data and manipulation of statistical methods, (3) the manufacture
and promotion of doubt and uncertainty, and (4) the use of rhetoric to manufacture
controversy in addition to uncertainty.’

In the United States Supreme Court’s first opinion on the merits from its
2011-2012 term, three members of the Court contributed their authoritative voices
to one of the most recent—and one of the most deadly—false scientific
controversies, the purported scientific debate over the medical diagnosis of shaken
baby syndrome (SBS), a prevalent form of abusive head trauma (AHT).

On October 31, 2011, in Cavazos v. Smith.,® the Supreme Court upheld Shirley
Ree Smith’s conviction for causing the death of her seven-week-old grandson,
Etzel.” This conviction was based on the jury finding that Etzel died from SBS, a
diagnosis that has been recognized as clinically valid and evidence-based by an
overwhelming majority of pediatric medical specialists for almost half a century,?

Pascal Diethelm, How the Growth of Denialism Undermines Public Health, 341 BMJ
1309, 1310 (2010) (noting that “denialism™ in the medical arena is characterized by several
features, including (a) “[i]dentification of conspiracies,” (b) “use of fake experts,” (c)
“selectivity of citation,” (d) “[c]reation of impossible expectations of research,” (e)
“[m]isrepresentation and logical fallacies,” and (f) “[m]anufacture of doubt”). Denialism
and, more specifically, explorations of manufactured “scientific controversies” such as
Professor Ceceralli’s work, supra note 1, at 195, provide generally useful tools for
understanding much of the specific scientific, pseudoscientific, and legal academic
information discussed below.

3 See McKee & Diethelm, supra note 2, at 1309.

4 Ceccarelli, supra note 1, at 196 (emphasis added).

> Id. at 197. _ :

132 S.Ct. 2 (2011) (per curiam).

7 Id. at 8. The relevant statute provides, “Any person who, having the care or custody
of a child who is under eight years of age, assaults the child by means of force that to a
reasonable person would be likely to produce great bodily injury, resulting in the child’s
death, shall be punished by imprisonment . .. .” CAL. PENAL CODE § 273ab (West 2008).

® The original articles commenting on SBS were published in the early 1970s. See
John Caffey, On the Theory and Practice of Shaking Infants: Its Potential Residual Effects
of Permanent Brain Damage and Mental Retardation, 124 AM. J. DISEASES CHILD. 161
(1972); John Caffey, The Whiplash Shaken Infant Syndrome: Manual Shaking by the
Extremities with Whiplash-Induced Intracranial and Intraocular Bleedings, Linked with
Residual Permanent Brain Damage and Mental Retardation, 54 PEDIATRICS 396 (1974);
A.N. Guthkelch, Infantile Subdural Haematoma and Its Relationship to Whiplash Injuries,
759 BMJ 430 (1971). Over the past four decades, AHT/SBS has been well documented in
the peer-reviewed medical literature. The research supporting this diagnosis includes (1)
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substantiated by the bulk of the medical research in a range of scientific
disciplines,® recognized and defined by the Centers for Disease Control and
Prevention,'® and widely accepted by courts in the United States'' and numerous
foreign countries. Following a brief review of the evidence presented at trial, the
Supreme Court issued a scientifically accurate per curiam decision. The Court held
that the Ninth Circuit had improperly “substituted its judgment for that of a
California jury on the question of whether the prosecution’s or defense’s expert
witnesses more persuasively explained the cause of a death.”"?

Justice Ginsburg, joined by Justices Breyer and Sotomayor, seized this
opportunity to issue an unusual and scientifically inaccurate dissenting opinion.
Based on their review of the medical and nonmedical evidence presented in this
case, the dissenters opined that “[flew of the signs of SBS were present.”> More
generally, the Court’s summary adjudication of the Smith case was “untoward”
because the dissenters believed that “[d]oubt has increased in the medical

two medical treatises, (2) at least fourteen chapters in other medical treatises, (3) over
seven hundred peer-reviewed clinical medical articles published by over one thousand
medical authors from at least twenty-eight countries, (4) at least eight systematic reviews of
the medical literature, (5) at least fifteen controlled trials, (6) at least fifty comparative
cohort studies or prospective case series, and (7) numerous well-designed retrospective
case series/reports comprising thousands of cases. Sandeep Narang, A Daubert Analysis of
Abusive Head Trauma/Shaken Baby Syndrome, 11 HouS. J. HEALTH L. & POL’Y 505, 538-
40 (2011).

® See, e.g., CHILD ABUSE: MEDICAL DIAGNOSIS & MANAGEMENT (Robert M. Reece &
Cindy W. Christian eds., 3d ed. 2009); LORI FRASIER ET AL., ABUSIVE HEAD TRAUMA IN
INFANTS AND CHILDREN: A MEDICAL, LEGAL, AND FORENSIC REFERENCE (Karen C.
Maurer et al. eds., 2006); JAMES A. MONTELEONE, CHILD MALTREATMENT: A CLINICAL
GUIDE AND REFERENCE (2d ed. 1998); INFLICTED CHILDHOOD NEUROTRAUMA (Robert M.
Reece & Carol E. Nicholson eds., 2003); THE SHAKEN BABY SYNDROME: A
MULTIDISCIPLINARY APPROACH (Stephen Lazoritz & Vince Palusci eds., 2001); SHAKING
AND OTHER NON-ACCIDENTAL HEAD INJURIES IN CHILDREN (Robert A. Minns & J. Keith
Brown eds., 2005); Mark S. Dias, The Case for Shaking, in CHILD ABUSE AND NEGLECT:
DIAGNOSIS, TREATMENT, AND EVIDENCE 364 (Carole Jenny ed., 2010).

10 See SHARYN E. PARKS ET AL., CTR FOR DISEASE CONTROL & PREVENTION,
PEDIATRIC ABUSIVE HEAD TRAUMA: RECOMMENDED DEFINITIONS FOR PUBLIC HEALTH
SURVEILLANCE AND RESEARCH (2012), available at http://www.cdc.gov/ViolencePreventi
on/pdf/PedHeadTrauma-a.pdf.

! See cases cited infra notes 47, 71; see also JOHN E.B. MYERS, MYERS ON EVIDENCE
OF INTERPERSONAL VIOLENCE: CHILD MALTREATMENT, INTIMATE PARTNER VIOLENCE,
RAPE, STALKING, AND ELDER ABUSE (5th ed. 2011) (discussing the issues surrounding
expert medical testimony in this arena and citing numerous cases as examples).

12 Smith, 132 S. Ct. at 4. For interesting speculations regarding Cavazos v. Smith in
the context of the Supreme Court’s tendency to distrust the Ninth Circuit, see Vikram
David Amar, The Supreme Court’s First Ruling of the New Term, Cavazos v. Smith:
Supreme Court Annoyance, the Ninth Circuit, and Summary Reversals, VERDICT (Nov. 11,
2011), http://verdict.justia.com/2011/11/11/the-supreme-courts-first-ruling-of-the-new-
term-cavazos-v-smith.

1 Smith, 132 S. Ct. at 9 (Ginsburg, J., dissenting)
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community ‘over whether infants can be fatally injured through shaking alone.””"*

Because these three justices purport to describe the shifting opinion of the
“medical community,” one might initially mistake this finding for a distillation of
the relevant medical literature on abusive head trauma/shaken baby syndrome
(AHT/SBS)." Nothing could be further from the truth. Instead the dissenters
engage in two different, significant, and interrelated jurisprudential errors.

The first jurisprudential error, which will be fully addressed in this Article, is
the dissenters’ conclusion that few of the signs of SBS were present in this case
. which misconstrues the medical and nonmedical evidence presented by the
prosecution and defense. The second is their sweeping conclusion that doubt has
increased within the medical community regarding SBS which is based on the
dissenters’ careless and irresponsible independent extrarecord judicial fact-finding
and contradicted by over seven hundred AHT/SBS medical articles written over
the past four decades.'® Ignoring the overwhelming medical evidence, the justices
support their opinion with single-sentence quotations from seven cherry-picked
sources. This type of faux fact-finding, which perpetuates the false SBS

' Id., at 9-10 (Ginsburg, J., dissenting) (quoting State v. Edmunds, 746 N.W.2d 590,
596 (Wis. Ct. App. 2008)).

' This Article refers to AHT/SBS because the American Academy of Pediatrics has
recently revised its own position paper on SBS to be more inclusive of the multiple
mechanisms by which AHT may be inflicted. See Cindy W. Christian & Robert W. Block,
Abusive Head Trauma in Infants and Children, 123 PEDIATRICS 1409, 1409-11 (2009)
(setting forth the American Academy of Pediatrics (AAP) position and noting that the
Academy determined it was necessary to modify the terminology for describing inflicted
head trauma to recognize the multiple mechanisms by which the spectrum of injuries could
be inflicted, including shaking, impact, a combination, and additional mechanisms).
Contrary to the representations made by many defense-retained witnesses and legal
academic commentators, the 2009 position statement does not do away with shaking as a
mechanism of injury but reaffirms it. According to the AAP, “Shaken baby syndrome is a
subset of AHT. Injuries induced by shaking and those caused by blunt trauma have the
potential to result in death or permanent neurologic disability” and “[t]he goal of this policy
statement is not to detract from shaking as a mechanism of AHT but to broaden the
terminology to account for the multitude of primary and secondary injuries that result from
AHT . . ..” Id. at 1409-10; see also Stephen Lazoritz et al., The Whiplash Shaken Infant
Syndrome: Has Caffey’s Syndrome Changed or Have We Changed His Syndrome?, 21
CHILD ABUSE & NEGLECT 1009, 1010-13 (1997) (suggesting that in 1997 Dr. Caffey’s
terminology and diagnostic criteria for “Whiplash Shaken Infant Syndrome” should be
changed to encompass broader understandings of the mechanisms of injury based on
medical research on the syndrome over the past twenty-five years).

' This conclusion might logically follow because no amicus briefs were filed in the
Supreme Court and only one of the articles relied upon by the dissenters was cited in the
defendant’s brief, suggesting that the dissenters conducted an independent analysis of the
extant medical literature. See Respondent’s Brief in Opposition at 35, Cavazos v. Smith,
132 S. Ct. 2 (2011) (No. 10-1115) (citing Faris A. Bandak, Shaken Baby Syndrome: A
Biomechanics Analysis of Injury Mechanisms, 151 FORENSIC SCL. INT’L 71, 71-79 (2005)).
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controversy, will be addressed in detail in a subsequent companion article.'” It is
enough to note here that the dissenters base their conclusion on a handful of
papers: (1) written by a tiny group of “mercenary scientists” whose regular
testimony as defense-retained witnesses in child abuse and child homicide cases
undermines the objectivity, legitimacy, and validity of their work;'® (2) that contain
little original research and instead reflect manipulation of data and statistical
methods,'” (i.e., opinibn pieces, nonrandomized retrospective case series/reports,
scientifically unsubstantiated opinions of other “mercenary” witnesses, and
mischaracterizations of earlier AHT/SBS research);”® (3) written not for academic
and research purposes, but for use in legal proceedings; and (4) riddled with blatant
methodological flaws and discredited by pediatric expert medical research and
peer-reviewed scientific publications in a wide range of fields.”’ Although the
Smith dissenters could not garner a majority for their empirically unwarranted
assertions regarding the purportedly unsettled state of the science of AHT/SBS, the
scope and power of their view became undeniable on April 6, 2012. On that day,
California Governor Jerry Brown commuted Smith’s sentence, echoing Justice
Ginsburg’s conclusion that the AHT/SBS controversy made it “clear that
significant doubts surround Ms. Smith’s conviction.”*

' Joélle Anne Moreno & Brian Holmgren, The Supreme Court Screws Up the
Science: There Is No Abusive Head Trauma/Shaken Baby Syndrome Controversy, 2013
UTAH L. REV. (forthcoming).

'® According to Dr. Daniel Lindberg of Brigham and Women’s Hospital, the
AHT/SBS controversy has been manufactured based “exclusively on the opinions and
work of ‘experts” who derive substantial income from lucrative court testimony on behalf
of the accused perpetrators of child abuse” and “rarely, if ever, provide medical care for
children.” Carey Goldberg, The Real Consensus on Shaken Baby Syndrome?, WBUR’s
COMMONHEALTH REFORM & REALITY (Sept. 27, 2010, 5:12 PM), http://commonhealth.wb
ur.org/2010/09/shaken-baby/; see also Narang, supra note 8, at 593-94 (“[T]he pecuniary
interest in providing expert testimony cannot be underestimated. It has posed and continues
to pose a significant risk to the presentation of unbiased medical information. . . . [I]n
addition to pecuniary interest, as discussed above, personal prejudices can also affect
scientific analysis. This can result in the adherence to disproven theories and the
presentation of skewed information.”); Kenneth Feldman, Commentary on Congenital
Rickets Article, 39 PEDIATRIC RADIOLOGY 1127, 1128-29 (2009) (providing example of
pecuniary interests of repeat expert witnesses).

19 Ceccarelli, supra note 1, at 197.

0 Narang, supra note 8, at 541 (noting that all of the medical papers “‘questioning’
the validity of AHT (save two or three) are non-randomized, retrospective case
series/reports, and without comparative contrel groups. In fact, many are single case
reports.”).

2! See Moreno & Holmgren, supra note 17; Sandeep Narang et al., 4 Daubert Analysis
of Abusive Head Trauma/Shaken Baby Syndrome, Part II: An Examination of the
Differential Diagnosis, 13 Hous. J. HEALTH L. & POL’Y (forthcoming 2013).

2 Calif Gov. Commutes Shirley Ree Smith’s Sentence in Shaken Baby Case,
CBSNEws (April 6, 2012, 4:52 PM), http://www.cbsnews.com/8301-504083_162-
57410659-504083/calif-gov-commutes-shirley-ree-smiths-sentence-in-shaken-baby-case. It
is unclear what influence the multiple opinions of the Ninth Circuit and Justice Ginsburg’s
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A. The Supreme Court Enters an Ongoing “‘Controversy”

The dissenters’ conclusions and choice of sources were not novel. Their
findings echo the work of a small, partisan, and vocal group of law professors®
and law students* who have recently challenged the diagnostic validity of
AHT/SBS and advanced their own specious claims of a “scientific controversy.”*
Justice Ginsburg notably did not cite any of these law review articles. However,
because her opinion closely mirrors these works, she grants an unwarranted
imprimatur of legltlmacy to legal academic arguments that SBS “qulte possibly
does not exist,”*® may be “junk science,””’ that “SBS science in its current

dissenting opinion may have had on Governor Brown’s decision. The remaining sections of

this Article should clarify whether the medical and nonmedical evidence relied on (or

ignored) by the Ninth Circuit and the Smith Court’s three dissenting justices actually raises
s1gmﬁcant doubts” about the guilt of the defendant.

Sympos1um Examining Shaken Baby Syndrome Convictions in Light of New
Medical Scientific Research, 37 OKLA. CITY U. L. REV. 219 (2012); Keith A. Findley et al.,
Shaken Baby Syndrome, Abusive Head Trauma, and Actual Innocence: Getting It Right, 12
Hous. J. HEALTH L. & PoL’Y 209 (2012); Edward J. Imwinkelried, Shaken Baby
Syndrome: A Genuine Battle of the Scientific (and Non-Scientific) Experts, 46 CRIM. L.
BULL. 156 (2010); Deborah Tuerkheimer, The Next Innocence Project: Shaken Baby
Syndrome and the Criminal Courts, 87 WAaASH. U. L. REV. 1 (2009) [hereinafter
Tuerkheimer, The Next Innocence Project]; Deborah Tuérkheimer, Science-Dependent
Prosecution and the Problem of Epistemic Contingency: A Study of Shaken Baby
Syndrome, 62 ALA. L. REV. 513 (2011) [hereinafter Tuerkheimer, Science-Dependent
Prosecution).

?* Rachel Burg, Note, Un-Convicting the Innocent: The Case for Shaken Baby
Syndrome Review Panels, 45 U. MICH. J.L. REFORM 657 (2012); Molly Gena, Comment,
Shaken Baby Syndrome: Medical Uncertainty Casts Doubts on Convictions, 2007 Wis. L.
REV. 701; Genie Lyons, Comment. & Note, Shaken Baby Syndrome: A Questionable
Scientific Syndrome and a Dangerous Legal Concept, 2003 UTAH L. REv. 1109, 1132
(asserting that “[fJor many years now, attorneys have been willing to prosecute, and juries
have been willing to convict, people whose only clearly established mistake was caring for
a baby that died”); Daniel G. Orenstein, Comment, Shaken to the Core: Emerging
Scientific Opinion and Post-Conviction Relief in Cases of Shaken Baby Syndrome, 42
ARIZ. ST. L.J. 1305 (2011); Lauren Quint, Note, Bridging the Gap: An Application of
Social Frameworks Evidence to Shaken Baby Syndrome, 62 HASTINGS L.J. 1839 (2011). A
few defense practitioners have authored similar articles, which suffer from the same
shortcomings of selective, improper, or incomplete citation. See, e.g., Matthew D. Ramsey,
A Nuts and Bolts Approach to Litigating the Shaken Baby or Shaken Impact Syndrome, 188
MIL. L. REV. 1 (2006); Elizabeth A. Walker, Shaken Baby Syndrome: Daubert and MRE
702°s Failure to Exclude Unreliable Scientific Evidence and the Need for Reform, 210 MIL.
L. REV. 1 (2011).

See infra Part I11.C.

Lyons supra note 24, at 1109.

*’ Imwinkelried, supra note 23, at 158 (“The question here is whether shaken baby
syndrome evidence is ‘junk’ science presenting an intolerable risk of a wrongful
conviction . ...”).
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conflicted state . . . does not support criminal convictions,”?® and that the medical

community has “deliberately discarded a diagnosis defined by shaking.”?® These
attention-grabbing claims fundamentally misconstrue and misstate the basic
science involved in the medical diagnosis of child abuse and the type of medical
expert testimony offered in legal proceedings. Like the Smith dissenters, law
professors and students who claim to have “ripped the lid off” the scandal of false
AHT/SBS convictions base their assertions on selective or improper citation to
outlier medical papers that: (1) rely on unscientific methods; (2) are written almost
exclusively by self-interested and highly-paid defense witnesses; and (3) ignore the
vast quantity of valid, easily accessible, evidence-based medical research and the
many public and professional statements that substantiate AHT/SBS as a clinically
valid diagnosis.*

Supreme Court justices, law professors, and law students are generally not
scientists. As Professor Susan Haack astutely observed, when courts rely on
information beyond their ken they must assume that “[gliven the investigative
character of the scientific enterprise and the pervasive reliance of individual
scientists on evidence discovered by others, the core values are honesty (both with
yourself and with other people) about what the evidence is and where it leads.””"
Thus, especially when wading into a purported “controversy,” courts should
hesitate before relying on any so-called child abuse “expert” whose public
statements include “[a]s far as I’m concerned, every goddamn conviction in this
country over the past 25 years which is based on testimony regarding shaking has
to be overturned,” inviting skepticism regarding the expert’s accuracy, honesty,
and objectivity.

The problem of biased and scientifically unsound defense witness testimony
in the AHT/SBS context has increasingly aroused the attention of various medical
associations. For example, a recent article in the Journal of the American Medical
Association described how legal cases involving AHT/SBS have been harmed by

2 Orenstein, supra note 24, at 1306.

 Tuerkheimer, The Next Innocence Project, supra note 23, at 11.

30 See Narang, supra note 8, at 574-76 (listing organizations endorsing the validity of
AHT/SBS promulgated by the World Health Organization, the American Academy of
Pediatrics, the American Academy of Ophthalmology, the American Association for
Pediatric Ophthalmology and Strabismus, the American College of Radiology, the
American Academy of Family Physicians, the American College of Surgeons, the
American Association of Neurologic Surgeons, the Pediatric Orthopedic Society of North
America, the American College of Emergency Physicians, the American Academy of
Neurology, the Royal College of Pediatrics and Child Health, the Royal College of
Radiologists, the Royal College of Ophthalmologists, and the Canadian Pediatric Society).

3! Haack, supra note 1, at 998.

32 Patrick Yeagle, Caretaker or Killer? New Research on Shaken Baby Syndrome
Could Set Pamela Jacobazzi Free 1LL. TIMES (May 5, 2011), http://www.illinoistimes.com
/Springfield/article-8622-caregiver-or-killer.html  (quoting frequent defense medical
witness Dr. John Plunkett); see infra notes 110-121 and accompanying text (identifying the
bias of various defense witnesses and their own public pronouncements on the subject of
AHT/SBS).

{
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“physicians with variable credentials [who] have a willingness to disparage
scientifically grounded and accepted testimony, use unique theories of causation,
omit pertinent facts or knowledge, use unique or unusual interpretations of medical
findings, make false statements, or engage in flagrant misquoting of medical
journals.” In a similar effort, physicians involved in the diagnosis and treatment
of AHT/SBS have recently called for new certification programs and specific rules
of ethical expert conduct that would “provide some degree of certainty that
physicians testifying both for the prosecution and defense as AHT medical experts
are indeed expert, experienced, and unbiased.”* In the interim, judges can use
Federal Rule of Evidence 702 (or its state equivalent) to exclude or limit the
testimony of partisan experts who “have developed their opinions expressly for the
purposes of testifying.”*

B. The AHT/SBS “Controversy” is False

Despite all the ballyhoo, there has been no paradigm shift in the scientific
support for the diagnosis of AHT/SBS. The empirical evidence includes a
continuously growing body of “evidence-based, peer-reviewed medical literature
with 40 years of contributions by pediatricians, neuroradiologists, clinical and
forensic pathologists, ophthalmologists, and physiologists clearly supporting the
construct of a medical diagnosis of AHT.””® At the clinical level, “[m]edical
experts agree with the physical, laboratory, and imaging findings associated with
the medical construct of AHT, which can include subdural hemorrhage, retinal
hemorrhage encephalopathy, and often evidence of previous trauma or other
bodily injury.”’

3 Daniel M. Albert et al., Ensuring Appropriate Expert Testimony for Cases

Involging the “Shaken Baby,” 308 JAMA 39, 40 (2012).
ld.

3 FED. R. EVID. 702 advisory committee’s note (quoting Daubert v. Merrill Dow
Pharm., Inc., 43 F.3d 1311, 1317 (9th Cir 1995)).

36 Albert et al., supra note 33, at 39. Neuropathologists, radiologists, hematologists,
and biomechanicians have also contributed to the literature in support of AHT/SBS See
sources cited supra notes 8-9.

37 Albert et al. , supra note 33, at 39; see also Sabine A. Maguire et al., Which Clinical
Features Distinguish Inflicted from Non-Inflicted Brain Injury? A Systematic Review, 94
ARCHIVES DISEASE IN CHILDHOOD 860, 865-66 (2009) (noting the positive predictive value
of retinal hemorrhages and apnea in AHT, but explaining that, as in most cases of physical
child abuse, there is no diagnostic test for inflicted brain injury and the diagnosis is made
on the basis of probability after careful exclusion of other possible causes for the clinical
findings, including accidental injury and other medical conditions). Contrary to the
representations made by most defense witnesses and legal scholars challenging the
diagnosis of AHT/SBS, the diagnosis of this form of trauma is not made exclusively on the
basis of the triad of injuries, but instead as part of an extensive differential diagnostic
process that considers all aspects of the medical evaluation along with all of the
investigative information from other relevant nonmedical sources. See infra notes 61-64
and accompanying text.
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Of course, as with any area of science, the existence of extensive
substantiating medical evidence does not mean that every question has been
answered, that there are no areas of legitimate uncertainty, or that research should
not continue. But false claims of a scientific paradigm shift completely
mischaracterize the existing medical evidence. Law professors and students who
seek to analogize these claims to the false convictions uncovered using DNA
evidence® embrace a false science and paradoxically reject the core lesson of the
Innocence Project—that good science makes good law.”

C. How False “Controversies” Create Real Problems

Unlike most of the academic arguments that consume legal scholars,” it is a
matter of life or death when judges who must decide child abuse cases mistake
biased, poorly substantiated, and outlier advocacy for legitimate medical
information.*' Proponents of the false AHT/SBS controversy transcend academic
discourse to undermine real world public health and child abuse prevention efforts
by suggesting that shaking an infant is not dangerous and cannot cause serious
injury.*” The flaws in Justice Ginsburg’s dissenting opinion may not be obvious, so

38 See Tuerkheimer, The Next Innocence Project, supra note 23, at 2 (claiming that
her article “identifies a criminal justice crisis™); Burg, supra note 24, at 660 (suggesting
that the medical community has shifted towards skepticism of SBS, but that innocent
people continue to be falsely convicted on the basis of this scientifically questionable
diagnosis); Lyons, supra note 24, at 1132 (“For many years now, attorneys have been
willing to prosecute, and juries have been willing to convict, people whose only clearly
established mistake was caring for a baby that died.”); Orenstein, supra note 24, at 1305—
07 (alleging that “the American criminal justice system . . . {must] address concerns that
SBS theory has potentially sent wrongfully convicted persons to prison”).

¥ The vast majority of the exonerations secured by the Innocence Project have been
based on the legitimate science of DNA sampling and testing. Thus, the comparison
between the valid and widely accepted science of DNA analysis and outlier litigation-
driven challenges to the validity of AHT/SBS is especially inapt. Peter J. Neufeld, an
Innocence Project cofounder, has specifically bemoaned courts’ reliance on specious
litigation-driven science and advocated for more stringent screening including more careful
application of the criteria outlined in Daubert v. Merrell Dow Pharmaceuticals Inc., 509
U.S. 579 (1993). See Peter J. Neufeld, The (Near) Irrelevance of Daubert to Criminal
Justice and Some Suggestions for Reform, 95 AM. J. PUB. HEALTH S107 (2005).

“ As Chief Justice John Roberts lamented in his June 2011 address to the Fourth
Circuit Judicial Conference, “Pick up a copy of any law review that you see and the first
article is likely to be, you know, the influence of Immanuel Kant on evidentiary approaches
in 18th century Bulgaria.” Richard Brust, The High Bench vs. The Ivory Tower, A.B.A.J.
(Feb. 17,2012, 7:12 CDT), http://www.abajournal.com/mobile/article/the_high_bench_vs.
_the_ivory.

* See infra notes 47, 69-71, 74, 81-91 and accompanying text (noting judicial
decisions on SBS).

“2 See Christian & Block, supra note 15, at 1409-11 (setting forth the American
Academy of Pediatrics position paper on AHT and discussing the public health and
prevention efforts encouraged by the Academy to educate parents about the dangers of
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they must be corrected before these mistakes gain traction with future courts, the
media, and the public.

This correction must be prompt because incidences of AHT in children are
increasing. A new multicenter study reveals that the overall rate of AHT, which is
the leading cause of death from child abuse, has increased over 60%, from 8.9 to
14.7 per 100,000 children under five years old, over the past five years.”’ The
current incidence of AHT in children under one year is 20 to 30 cases per 100,000,
with a fatality rate of 20% and a significant disability rate of 66%.* As noted
above, the promulgation of scientifically unsubstantiated claims that shaking
cannot harm an infant sends a dangerous message to parents and caregivers and
undermines important child abuse prevention efforts.*

This correction must be accurate and empirically sound. As shown below, the
Smith dissent reveals how courts carelessly or inadvertently rely on
pseudoscientific information resoundingly rejected within multiple scientific
fields.*® This is more likely to occur when the court engages in its own fact finding
and especially when it fails to use valid and transparent source selection criteria.
These problems are compounded when brief quotations are excerpted without
attention to the remainder of the source (including the description of methods),
concurrent or subsequently published critical responses to the selected work, or
other articles on the same topic that reach different conclusions. It is vitally
important that future courts do not uncritically rely on the Smith dissent, or the
sources cited therein, to make similar unscientific mistakes.

This correction must be clear and accessible to nonscientists. In a growing
number of child homicide and abuse cases involving a medical diagnosis of
AHT/SBS (based on clear clinical findings and extensive medical research),
scientific-sounding information of dubious validity has increasingly been paraded
before trial courts and offered to support postconviction claims of “factual
innocence” or “newly discovered evidence.”’ Ironically, this may be attributed, in

shaking); Mark S. Dias et al., Preventing Abusive Head Trauma Among Infants and Young
Children: A Hospital-Based, Parent Education Program, 115 PEDIATRICS €470, e470—e477
(2005) (documenting success in the reduction of AHT through hospital-based education
programs regarding SBS in several regions of New York over a five-year time period).

“ Rachel P. Berger et al., Abusive Head Trauma During a Time of Increased
Unemployment: A Multicenter Analysis, 128 PEDIATRICS 637, 637-42 (2011) (noting that
similar findings in other parts of the country would correlate to hundreds or thousands of
additional AHT cases); see Liz Szabo, Recession Linked to Increase in Shaken Baby
Syndrome, USA TODAY (May 3, 2010, 1:06 PM), http://www.usatoday.com/news/health/2
010-05-03-abuse03_ST_N.htm; Incidence of Child Abuse Skyrocketed During Recent
Recession, Children’s Hospital of Pittsburgh of UPMC-led Study Finds, CHILDREN’S
HosSP. PITTSBURGH (May 10, 2010), http://www.chp.edw/CHP/050110.

* See Albert et al., supra note 33, at 39.

> See supra note 42 (detailing recent prevention efforts).

% See infra Part I1LE.

Y7 See, e.g., Flick v. Warren, 465 F. App’x 461, 46465 (6th Cir. 2012) (denial of
habeas alleging ineffective assistance of counsel for failure to challenge prosecution
testimony involving SBS and failure to obtain defense expert); Grant v. Warden, No.
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part, to the Daubert standard, which encourages judges to consider publication as a
measure of scientific validity. The problem is that judges mistake publication in
any medical journal for a determination that the author has used scientifically
sound methods to reach valid conclusions. What courts routinely fail to understand
is that not all medical journals are the same, running the gamut from prestigious
peer-reviewed journals to undiscriminating pay-to-publish outlets. More
importantly, even well regarded journals will sometimes publish an article that
presents slgn outlier view specifically to expose the article to critique from others in
the field.

TSRCV030004233S, 2008 Conn. Super. LEXIS 1402, at *1 (Conn. Super. Ct. June 4,
2008) (same); Day v. State, 303 P.3d 291, 296 (Okla. Crim. App. 2013) (upholding
admissibility of expert testimony regarding SBS while acknowledging that the record
reflected a disagreement among experts about the underlying science); /n re Brooks, 138
Wash. App. 1005, 2007 WL 1129655 at *1 (2007) (unpublished table decision) (denial of
restraint petition alleging newly discovered evidence involving medical research allegedly
supporting alternative theories for head injuries); State v. Louis, 798 N.W.2d 319 (Wis. Ct.
App. 2011) (unpublished table decision) (granting new trial based on inaccurate defense
representations of shifts in science and newly discovered evidence); State v. Edmunds, 746
N.W.2d 590, 598-99 (Wis. Ct. App. 2008) (granting relief on claims of newly discovered
evidence, rather than insufficient evidence).

* For a recent concrete example of an outlier theory published along with critical
responses, sce Kathy A. Keller & Patrick D. Barnes, Rickets vs. Abuse: A National and
International Epidemic, 38 PEDIATRIC RADIOLOGY 1210 (2008) (proposing that
“congenital rickets” could account for multiple fractures in several alleged child abuse
cases). That article was published not as an accepted peer-reviewed article but instead as a
“comment” along with invited critiques from numerous other doctors and the editors of the
journal in which it was published. /d.; see, e.g., Thomas L. Slovis & Stephen Chapman,
Vitamin D Insufficiency/Deficiency—A Conundrum, 38 PEDIATRIC RADIOLOGY 1153
(2008); Thomas L. Slovis & Stephen Chapman, Evaluating the Data Concerning Vitamin
D Insufficiency/Deficiency and Child Abuse, 38 PEDIATRIC RADIOLOGY 1221 (2008)
(providing the editor’s comments about the lack of scientific support for the conclusions
made by Drs. Keller and Bames); Carole Jenny, Rickets or Abuse?, 38 PEDIATRIC
RADIOLOGY 1219 (2008) (criticizing the methodology used by Drs. Barnes and Keller and
their selection bias based on their extensive experience as expert witnesses); Feldman,
supra note 18, at 1127 (noting that several cases presented by Drs. Barnes and Keller
contained significant omissions, including findings not seen by several other radiologists
who reviewed the films and the authors’ failure to disclose their role as defense experts
who routinely testify in cases where this defense is advanced).

Although the focus of this Article is the diagnosis of AHT/SBS, similar problems
arise in child abuse and child homicide cases involving different types of injuries. See, e.g.,
Joélle Anne Moreno, Einstein on the Bench?: Exposing What Judges Do Not Know About
Science and Using Child Abuse Cases to Improve How Courts Evaluate Scientific
Evidence, 64 OHIo ST. L.J. 531, 535-36 (2003) (exploring the unscientific diagnosis of
“temporary brittle bone disease” offered by defense witnesses to explain fracture injuries in
children). In a recent child abuse trial in San Diego involving multiple fractures to a baby,
Dr. Patrick Barnes testified for the defendant and attributed the child’s injuries to
congenital rickets. See Reporter’s Transcript of Proceedings at 12—13, People v. Sanders,
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Finally, this correction must embrace both the science and law. of AHT/SBS.
In many AHT cases, including the Smith case, the defendant makes admissions to
medical professionals, social services personnel, or to the police. There is a
substantial and growing body of research demonstrating that incriminating
statements and confessions (made to family members, doctors, social service
personnel, or police officers) often describe a mechanism of injury that is
consistent with the clinical findings, thereby confirming the medical evidence.*
But some law professors have recently argued that defendant confessions and
admissions should be ignored because such statements are the product of a
pervasive child abuse prosecution bias.’® Despite the lack of any evidence to
support this “bias,” one medical author (cited approvingly by the Smith dissenters),
simply states that incriminating statements and confessions in AHT/SBS cases are
inherently unreliable and should be irrelevant to any determination of causation.”’
While arguments regarding cognitive biases are a recent academic fad, it is
ridiculous to posit that every medical professional, social worker, law enforcement
personnel, or anyone else to whom a child abuse/homicide suspect makes
incriminating statements is so tainted by a pro-prosecution bias that they are blind
to all other evidence and cannot exercise independent judgment.

As discussed below, before Smith, most courts accurately concluded that the
diagnosis of AHT/SBS is supported by extensive valid relevant medical evidence
and is generally accepted in the relevant medical community.’® The Smith dissent,
which provides a model for examining the above-described problems in detail and

No. SCD 226563 (Cal. Super. Ct. Aug. 2, 2011) (testimony of Dr. Patrick Barnes) (on file
with authors). Dr. Barnes supported his testimony with an article he wrote with his wife. /d.
at 75 (referencing Keller & Barnes, supra, at 1210-16). Dr. Barnes represented to the court
that his article had been published in a peer-reviewed journal, which was true. Dr. Barnes
failed to inform the court, however, that the article had not been peer-reviewed because it
was published as a “commentary.” Dr. Barnes also failed to acknowledge that the article
had been subjected to extensive written critique from numerous other doctors and from the
editors of the journal in which it was published. See id. at 12—13.

¥ See, e.g., Catherine Adamsbaum et al., Abusive Head Trauma: Judicial Admissions
Highlight Violent and Repetitive Shaking, 126 PEDIATRICS 546, 550, 554 (2010); Suzanne
P. Starling et al., Abusive Head Trauma: The Relationship of Perpetrators to Their Victims,
95 PEDIATRICS 259, 261 (1995) [hereinafter Starling et al., Abusive Head Traumal,
Suzanne P. Starling et al., Analysis of Perpetrator Admissions to Inflicted Traumatic Brain
Injury in Children, 158 ARCHIVES PEDIATRICS & ADOLESCENT MED. 454, 456-57 (2004)
[hereinafter Starling et al., Arnalysis of Perpetrator Admissions).

% See, e.g., Keith Findley, Clinical Professor, Presentation at Twelfth International
Conference on Shaken Baby Syndrome / Abusive Head Trauma: What Role Should
Confessions Play in Diagnosing Abusive Head Trauma? (Oct. 1, 2012); see also
Symposium, supra note 23, at 232 (statement of Professor Keith Findley) (proposing that
confessions and adjudications are not reliable for supporting the “hypothesis” of SBS).

3! See, e.g., Jan E. Leestma, “Shaken Baby Syndrome”: Do Confessions by Alleged
Perpetrators Validate the Concept?, 11 J. AM. PHYSICIANS & SURGEONS 14, 14-15.

52 See infra note 71 and accompanying text.
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context, if uncorrected, will redound to the lower courts and distort public
awareness and opinion regarding AHT/SBS.*

D. An Evidence-Based Approach to AHT/SBS

It 1s against this backdrop of increasing incidence of child abuse and child
homicide, decreasing understanding of the clinical diagnostic criteria and medical
literature, and a deliberate effort to politicize AHT/SBS by mischaracterizing it as
prosecutorial overreaching that this Article proposes an evidence-based approach
to these interdependent scientific and legal questions.

Evidence-based medicine is a widely used and commonly misunderstood
concept. According to Dr. David Sackett, the originator of the concept, “[e]vidence
based medicine is the conscientious, explicit, and judicious use of current best
evidence in making decisions about the care of individual patients. The practice of
evidence-based medicine means integrating individual clinical expertise with the
best available external clinical evidence from systematic research.”* This Article’s
approach adopts the fundamental principle of evidence-based review, which is that
not all evidence is of equal validity. Thus, in Smith we compare the clinical
experience of the five diagnosing physicians and examine whether their methods
and conclusions are consistent with the evidence base that supports the accuracy of
the AHT/SBS diagnosis. This methodology is a direct response to the Smith
dissenters’ myopic review of the facts, which implicitly endorses efforts to
“misrepresent the state of knowledge in the medical community regarding the
reality of child abuse, and, in particular, AHT/SBS.”* This methodology also

33 See infra Part 11.B (discussing State v. Edmunds, 746 N.W.2d 590 (Wis. Ct. App.
2008)).

> David Sackett et al., Evidence Based Medicine: What It Is and What It Isn’t, 312
BMJ 71 (1996).

% Goldberg, supra note 18 (including a comment from Lucy B. Rorke-Adams, M.D.,
Senior Neuropathologist, The Children’s Hospital of Philadelphia, Consultant
Neuropathologist, Office of the Medical Examiner of Philadelphia). Dr. Rorke-Adams
continued, ‘

There has been a growing body of well-done scientific work confirming the
various aspects of this syndrome, specifically, the pathogenesis of subdural
hematomas, the nature of the retinal hemorrhages and more serious retinal
injury, the pathophysiology of the concussion which results from shaking, the
reality of the severe spinal cord injury[,] etc. It is well-recognized that there may
be mimics of SBS and physicians dealing with the clinical and pathological
diagnosis of babies presenting with signs of abuse meticulously explore all other
possibilities before concluding that the illness or death is not a consequence of
natural causes.

The small number of “experts” who challenge this enormous body of
evidence are, for the most part, not involved in the day-to-day practice of
pediatrics, neurosurgery or pediatric forensic pathology/neuropathology.
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reclaims and clarifies the evidence-based approach by identifying the Smith
dissenters’ unwarranted reliance on work that purports to be “evidence-based,” but
is not.*®

Toward this end, Part II provides a brief historical perspective on the genesis
of the false AHT/SBS controversy. Part III addresses how the dissenting justices
distorted the medical evidence introduced by the prosecution and the defense and
provides an evidence-based response to each of the five specific “problems” with
the medical evidence identi