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INVESTIGATION 
Of the many cases handled by Child protective 

services, police, medical, and clinical professionals, 
no allegation is more difficult to investigate than 
sexual abuse arising in the context of marital discord. 
These cases cause more frustrations for investigators 
than any other because of lack of evidence, possible 
biases, and the acrimony between the parties. How 
does the investigator1 discern a true, valid allegation 
from one that may be caused by a party's misguided, 
but honest, belief that a child was abused or from a 
truly malicious complaint made solely to gain advan
tage in another court forum?l 

A major concern of today's invescigative agen
cies, in which Ute watchwords are "do more with less," 
is how to properly address an allegation of sexual 
abuse in the context of impending, pending, or con
current fanuly law litigation. Investigations of this type 
should be given the same detailed attention and pri

l 0. What evidence is available to confirm or refute 
the allegation? 

11. What evidence is available to confinn what the 
child is saying? 

12. Are there any alternative explanations for the 
child's behaviors and disclosure? 

These allegations often surface in high stakes 
circumstances that impugn the veracity of the disclo
sure. For example, an existing or pending custody/ 
visitation order may in place, there may be a custody 
hearing or visication issue to be settled. or the divorce 
may soon be or have just been filed. Each of these 
situations is ripe for someone making up an allega
tion to get an upper hand in the litigation. In all of 
these cases, the stakes are high - an improper alle
gation may ruin the reputation of an unjustly accused 
person, while an unrecognized valid allegation may 

oricy as any child abuse case. They ~-----+------
should not be handled differently Th - · _ .. _,,{''_'!--~d · '· ,, · .... 

subject the child to continued 
abuse. 

just because they happen in the ere are. soun reasons 
context of a divorce or custody why _a -~h.~/d would 

There are sound reasons why 
a child would choose to disclose 
actual abuse during a highly vola
tile and divisive custody or visi
tation litigation (Macfarlane, 
1986). On one hand. a child who 
is separated from an offending 
parent and is faced with reuniting 
with that parent may finally feel 

case. Competent investigation of choose to -disclose 
these_maners is ~e ~n1y ~ar the actual iibUse -during a 
questions posed tn thts article will highly volatile and -. 
be adequately answered. d" • . d 

IVISIVe CUStO y OT 
One of the main problems is • f 

competent investigation of these visitation itigation. 
allegations takes an inordinate 
amount of time. Shrinking budgets and changing pri
orities have reduced staffing levels in investigative 
agencies, and with fewer people to handle investiga
tions, time is in shon supply. This is compounded 
when lhc: child involved is too young to be able to 
articulate what has happened in just one or two sit
tings. Police and social workers assigned to child 
abuse investigations arc already inundated with hard
to--prove cases involving a child accusing an adult 
When crcdibilicy questions surface in custody/divorce 
cases, lhc: cases become even more likely to be un
substantiated, or unfounded.' In these cases, particu
lar auention must be paid to the following questions: 

I. To whom did the child first disclose? 

2. What triggered the disclosure? 

3. When did th~ first disclosure occur? 

4. How the original disclosure surface? 

5. Why is the child telling now? 

6. How many people have talked to the child? Who 
arc they? 

7. What exactly did the child say to each of these 
persons? 

8. What exactly did each of these persons say in 
response to the child's disclosure? 

9. How, if at all, arc these conversations affecting 
what the child is now saying? 

frightened enough about returning to the abusive situ
ation to trigger disclosure. On the other hand, a child 
who is finally removed from an abusive situation may 
feel safe enough to disclose. A child may also be
come angry enough at the abuser during the turbulent 
throes of divorce to tell what has been happening. 

'For the purposes of this .article, we will .assume that the 
roles of law enforcement and social services are different, 
yet they join in a unified objective. law enforcement is 
the agency responsible for evalu.ating and developing evi
dence for a criminal prosecution. Social services, on the 
other hand, is responsible for the ongoing protection of 
the child. Evidence-gathering must be done under the di
rection and supervision of law enforcement who are re
sponsible for knowing the laws of admissibility, investiga
tive technique, search warrant preparation, and interview 
and intefT08alion techniques. Both disciplines are respon
sible and must collaborate to consider the objective of 
acting in the child's best interests. 
1The most comprehensive resource now available on this 
issue is Schafran, 1996. 

J"Unsubstantiated"' as used herein refers to the inabi/iry to 
prove whether a crime did or did not occur. 

'"Unfounded" as used herein refers to a completed inve5· 
ligation in which it is proven that no crime has occurred, 
or that it is highly improbable that a crime occurred, basetl 
on the evidence developed in the completed investiga-
tion. 

continued on next page 
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False allegations have been made in the circum· 
stances of divorce or custody disputes. although the 
statistical probability of a false report is much less 
than is commonly believed. Thoennes (1988) re· 
viewed the incidence of child abuse allegations aris· 
ing in marital relations courts and found that a.o; few 
as two and as many as I 0 percent of litigated cases 
involve claims of abuse. That same study (a.s cited in 
Bulkley, 1989. p. 17) also found deliberately false 
allegations in 14% of the 169 cases reviewed. A sub· 
sequent study, involving 9,000 families. yielded a 
similar result. finding a range of I ·8 percent of cases 
involved sexual abuse allegations (Theonnes., 1990). 

In an investigation of cases involving allegations 
of abuse, the California Judicial Council (CJC) con· 
curred with other researchers who found legitimate 
reasons for an allegation to be made. although it was 
later found to be unsubstantiated (California Judicial 
Council, 1990). That same CJC report found that false 
allegations arc not common, "although they some· 
times occur."(CIC, 1990, p.43) 

Types of Cases 

There are basically three types of cases: 

1. Those in which there is a sincere, legitimate and 
valid report made which is true because the abuse 
actually occurred. 

2. Those in which there is a sincere, legitimate, and 
valid report made which is: 

to lhe child. 

The first and second type of case have legiti
mate motives. while the third does not. In the first 
type of cow:, the child has been victimized and may 
be at risk of re-abuse. The second type of case pre- • 
sents a different problem in deciding what to do be-
cause there is no culpable pathology on the part of 
the parent making the repon. The third type of case, 
where the motive is malicious. may be prosecutable 
as a false report. More imponant. there may be a risk 
to the child. The child may be emotionally abused by 
the conflict thal subsequently follows or may be un
justly harmed by the separation from the wrongly ac-
cused parent. This may be cause for the law enforce· 
ment agency or social services agency to move to pro· 
tect the child. 

The real problem in all three types of cases is 
that the manner in which the parent makes the report 
is very much alike in all of them. The dilemma then 
becomes how does the investigator detennine which 
type of allegation has been made and whether abuse 
has or has not occurred'? 

Wouldn't it be wonderful if there was some son 
of litmus test to provide a reliable screen for abuse'? 
Unfonunately, there is no such tesL There is only good 
investigative practice and procedures which can es· 
tablish proof to eilher suppon or refute an allegation 
of sexual abuse. 

a} a misinterpretation; or, When a complaint is made, the police must be. 
notified immediately. Interviews with the reporting 

b) a dirct:t and correct report of some behavior or 
pany (not always the estranged 

statements made by the ,------~------, 
child, but there was no W.ou'dn't 

1
.t be parenft) must be cofnducted to 

,, identi y the source o the disclo-
abuse. wonderful if there was sure and separate the source from 

3. Those where lherc is a dclib- the supporting parent, if possible. 
I I. · r 1 a11 some sort of litmus test crate Y ma 1c1ous a se ega- for example, in one case, a three-

tion made. to provide a reliable year-old child of divorced parents 
In the first type of case abuse screen for abuse? who were sharing custody of him 

has occurred. In the second type Unfortunately, there is was observed drawing at his pre· 
of case, a report is made where no such festa school. He was obviously experi· 
no abuse occurred. Sorting out the encing discomfort kneeling over 
circumstances behind this second ~------,------~ the table and so a teacher sug· 

type of case presents serious difficuhies for investi· gested he sit down. He replied he couldn't because 
gators because there is a legitimate reason for the re· his ''bottom" hurt. When asked why, after some shift· 
port of abuse. The child has done or said something ing and clear reluctance to talk, the child told of his 
that triggered the concern. The child's behavior or father sodomizing him. Here, the disclosure came 
Statement was either misinterpreted or there is sim· from the child independent of the supportive parent 
ply no known reason or attributable explanation why and was not volunteered, but was triggered by the 
the child did or said what was reported. teacher's concern for the child. It is these characteris· 

Too often law enforcement and social services tics. coupled with the emotion, fear. and hesitancy, 
give short shrift to the distinguishing points between that make the disclosure credible. More important, it 
these three types of cases. When they encounter the was identifying these characteristics through investi· 
difficulties these cases present. they either stop and gation that helped to support the child's claim and 
investigate no further or incorrectly jump to the con· refute the claim of fabrication made by the offending 

clusion there was a malicious motive. Therefore, the parent. • 
cases break down because investigators fail to make Considering the posturing of the parties and in· 
the critical distinction of motive among the three types fluences exened upon lhe child by witnesses, rela· 
of cases. That motive establishes the difference be· tives, and other.; whom the courts will use to evaluate 
tween justified or innocent belief and a crime or risk continued on next page 
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the facts. proper investigatory steps must be taken im
mediately upon the receipt of the disclosure of abuse 
or the value of any subsequent infonnation gathered 
is likely to be questionable. Keeping all of the issues 
listed above in mind, four concerns must be addressed 
simultaneously at this juncture in the investigation: 

I. Is it possible to prevent contamination by witnesses 
and involved parties calking to one another or is 
there a chance of alliances being drawn once the 
.. secret" is out? 

sex with his daughter by asking what she should tell 
the authorities who were now inquiring. The response 
she received was to "tell them it was a mistake, I 
shouldn't have done it." 

The third investigative concern involves these
curing and preservation of evidence. While they are 
considering using a recorded pretext interview with 
the accused. investigators should also consider ob
taining a search warrant. Corroboration in the form 

of concrete, cangible evidence or 
2. Is it possible to secure an ad- ~----.-.. -.. -~------~ admissions of the offender must 

mission or confession from the Corroboration in the be sought in the earliest stages of 
offender before he learns of the form of concrete, an investigation. Besides a con-
investigation and tries to intimi- tangible evidence or fess ion or admission from the 
date the child or witnesses or d • -. - , f th mouth of the accused, there is a m1ss1ons o e begins to confabulate a story? nothing that can be more convinc-

.offeniJ.':!_.fni/S~ be ~'·· -~·---." --. -~ ing than physical evidence cor-
3. Is it possible to prevent the de- ht th -' t roboran"ng the cht"ld's allegau·ons. soug .1n. e ear11es ,;, ,;: 

struction of evidence by the ~.sta' .. ·,,;,;:r-"'""·:-:tf.m;-;;,foi.~fr--~_.l:~· The clearest example of this is 
offender or his supporters (of- - ges_;.o_, -~~·,,.~ l... '·-· ;~';:-'.1 -'".";. when the offender takes pictures 

:Co~~~:!~~~= =~~ -;l~~~U'!g-;~~~- ~- ~Z?,~~~~i~ of the offense in progress (a fre-
quently overlooked issue in incest 

gation? cases). The phrase .. a picture is worth a thousand 
4. Is there any medical evidence available? words" must have anticipated the doubt cast upon chil

The first is a time, space, and logistics problem. 
Arc witnesses able to call or calk to one another? Is 
there a sufficient number of investigators available to 
quickly conduct interviews and nail down statements 

. to prevent changes in accounts, perceptions or influ
ences by involved parties? 

The second is a matter of getting as much infor
mation about what happened and confronting the sus
pected offender as soon as possible. Denial is a com
mon response investigators obtain when confronting 
the suspected offender. Therefore, the most success
ful technique an investigator can employ is one which 
will encourage the offender to tell the cruth. This 
means the offender must not be threatened by the con
sequences of talking with the police or CPS worker. 
One of the most successful techniques to accomplish 
this is the pretext confrontation, conducted by the 
child victim or, if the child is too young or incapable, 
the non-offending parent or any party whom the of
fender may trust. 

This technique involves a recorded caU or per
sonal confrontation which is "wired.''7 The person 
telephones or me~ts the offender in person and con
fronts him/her with the specific allegations of abuse. 1 

The objective is to provide an opponunity for the of
fender to admit the crime and to try to explain it away 
or uy to convince the person not to tell about it. A 
main concern with this technique is the personal safety 
and mental swc of the person doing the confronta
tion.9 In one case, a child called her father and told 
him she thought she had venereal disease from the 
sexual intercourse they were having. His response was 
that it was impossible because she was the only one 
he had been having sex with. In another case. a mother 
confronted the father about the fact he was having 

dren who accuse their parents of sexual abuse. How
ever, even the slightest corroboration, such as finding 
the lubricant or condom the child claims was used, in 
the hiding place described by the child, is very com
pelling . 

Medical examinations should be conducted as 
soon as possible. The body often heals itself too 
quickly for injuries to be documented. Therefore, im
mediate medical examinations with colposcopic, pho
tographic documencation are a must in every case. 
Forensic medical evaluations should be conducted by 
professionals who are identified as forensic medical 
examiners in the child sexual abuse field. The fact 
that a person is a licensed medical professional does 
not mean that the person is a qualified forensic 
examiner. 

TJ"he conversation, whether <in in-person confrontation 
or .;i felephone conversation, should be recorded. The 
laws of each st<ite v.;iry, so review privacy .;ind wirer.;ip. 
ping starutes before employing chis practice. 

•for .;in excellent discussion of precisely how to conduct 
.;i prerext call .;ind what to consider in doing so, see 
Gassaw.;iy .;ind Rawlins, 1993. 

'This technique is one which some think m.;iy be too 
much for a child .;is it involves the child directly in the 
imestigative process th<ll may ultimately convict the of
fender. Consideration of the child's weJl-being .;ind psy
chological state-of-mind must be a priority .;ind mental 
health counseling should be considered before and <iiter 
employing such a technique. The ultimate decision to 
use and application of the method proposed must lie in 
the h<inds of law enforcement. This is not somerhing that 
should be done by non-1.;iw enforcement or without their 
direction. 

con1inued on nexl pai;:e 
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Additional concerns arise in these matters. Back
ground checks need to be done on the accused and all 
crucial wimesses. What connections do the witnesses 
have with the parties involved? What opportunities 
did the witnesses have to observe or interact with the 
child or the parties? What behaviors did the child ex
hibit before the disclosure? What were the circum
stances of the disclosure? What exactly was said? Who 
was present? These questions (all basic areas of in
quiry in any abuse c:ise) and many more need to be 
answered to assure that any decision made by the 
couns is made after considering the most complete. 
reliable, credible evidence possible. 

Of special concern in these matters is the fact 
that interviews must be conducted in person. Evalua
tions of risk conducted by phone are not only inap
propriate. they are worthless. Nothing can substiwte 
for adircct. visual, in-person examination of the facts. 
The inquiry should not stop until all avenues of in
vestigation have been explored. These responsibili
ties must not be delegated to anyone other than unbi
ased, independent, trained professionals. In other 
words, if a mother repons that her child is displaying 
unusual behaviors. she should not be told to go back 
and further question the child. This is also true for 
third parties. If a teacher reports that a child has said 
something or is doing unusual things, the teacher 
shouldn't be told to go back and get more informa
tion. If either the teacher or mother questions the child 
improperly or misperceives what is said, unnecessary 
doubts may be cast upon the case and the child may 
be improperly discredited. or. in cases where no abuse 
has occurred, a false (though not malicious) allega
tion may be triggered. 

Finally, people who conduct these investigations 
must be properly trained, and have access to updated 
and continual training. Delegation of tasks should be 
done carefully, and any professional who takes on 
such responsibilities must have the same training. For 
example. if a therapist is asked to help determine what 
happened to a child because the child is preverbal or 
won't talk about it, that therapist must be properly 
versed in the an of forensic interviewing. Nothing is 
more devastating to a case than to have the validity of 
the information obtained called into question because 

someone may have inadvertently influenced wh«: the 
child said. 

The answers to all of these problems are not 
simple. Plans for addressing these problems should 
be prepared long before any case is ever handled .• 
Resources should be identified and policies put in 
place long before the necessity arises. Only after a 
well planned and implemented investigation is com
pleted may any competent and reliable conclusions 
be dr.1.wn about allegations arising in family law mat-
ters. In these matters. children depend upon child pro
tection professionals to keep them safe. These pro
fessionals are often the only reliable sources of infor
mation a court may look to in making decisions about 
a particular case. A carefully planned response to an 
allegation arising in the context of family law litiga-
tion is the key to protecting the children involved. 
The payoff for planning is the confidence which will 
accompany the conclusions drawn and dispositions 
made as a result of evidence gathered through sound 
investigation techniques. 

Every child identified as a possible abuse vic
tim deserves a complete and competent investigation. 
The accused also deserves a complete and competent 
investigation. We should view our responsibilities as 
"truth seekers," and have pride in our successes, in
cluding cases in which the allegation is proven, and 
the child is protected, and those rare cases in which 
we prove that no abuse has occurred . 
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An Invitation to Advisor Readers 
Do you have a particularly interesting or challenging case you would like to see featured in The 

Advisor's Case Conference? We invite Advisor readers to submit a case summary for feedback from our 
multidisplinary panel of featured expens. Names and other identifying details should be changed to 
protect confidentiality, and submission of a case does not guarantee it will be used in the Case Confer
ence section. Case summaries should be limited to one and one-half double spaced pages. Send your 
case summary to: 

APSAC Advisor Case Conference Series 
407 S. Dearborn. Suite 1300, Chicago, Illinois 60605 
fax 312-554-0919, email APSACPubls@aol.com 
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