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• I have treated young boys who have been physically and/or sexually 
abused. 

• I have never conducted a forensic interview investigating child sexual 
abuse as part of a team or court-ordered investigation (because these 
have always been done in safehouse facilities in KS where I work). 

• My work with parental alienation issues has been as a parenting 
coordinator, a reunification therapist, and as an attorney. In almost all 
of these cases where I have been involved, the allegations of abuse 
have been unsubstantiated. 
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The Best Interests of the Child: 

A Concept in Search of Meaning

Is the Best Interests of the Child standard a “Super-

Principle”? 

Or, 

Is the Best Interests of the Child standard a “tie-breaker 

concept?”

The Best Interests of the Child: 

A Concept in Search of Meaning

“. . . that each recommendation, each decision made, 

considers the individual child’s developmental and 

psychological needs. Rather than focusing on parental 

demands, societal stereotypes, cultural tradition, or legal 

precedent, the best interest standard asks the decision 

makers to consider what this child needs at this point in time, 

given this family and its changed family structure.
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The Best Interests of the Child: 

A Concept in Search of Meaning

There is no other way to address a child’s best interests. The best 
interest standard represents a willingness on the part of the court and 
the law to consider children on a case-by-case basis rather than 
adjudicating children as a class or a homogeneous grouping with 
identical needs and situations.”

Joan B. Kelly, The Best Interests of the Child: A Concept in Search of 
Meaning, 35 FAM. & CONCIL. CTS. REV. 377, 385 (1997).

The Best Interests of the Child Task & Objectives

“Principles [such as the best interests of the child principle], . 
. . require substantial elaboration if they are to be used to 
decide a case. . . . While a principle provides a purpose or 
objective, it leaves a decision-maker the task of figuring out 
how to achieve that objective and the weight to be accorded 
to that objective when there are other principles pointing in 
other directions.” 

Robert H. Mnookin, Child-Custody Adjudication: Judicial 
Functions in the Face of Indeterminancy, 39 LAW & CONTEMP. 
PROBS. 226, 231 (fn. 20)(1975).  
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The Best Interests of the Child TASK

The best-interest-of-the-child psycholegal TASK requires:  

(1) an assessment of multiple persons (e.g., the parties, the child[ren]), 
and other significant interested adults) and multiple contexts to

(2) allow for and facilitate individual and comparative analyses of 
required and relevant factors (identified by statute, caselaw, 
research and/or context)

(3) to develop a parenting plan that . . . (achieves three objectives), 

The Best Interests of the Child OBJECTIVES

(1) Provide for the present and future well-being (e.g., child adjustment & 
developmental needs) and welfare (e.g., child protection) of the child and 
children;

(2) Reasonably balances the constitutional and statutory rights of the parents and 
interested parties and the child; and, 

(3) Provide an enforceable allocation of parental responsibilities to and for the 
child via a parenting plan. 
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Timeline of Development of Father’s Rights

1970: Uniform Marriage & Divorce Act (Equal Rights Movement)

1972:  Il l inois v. Stanley (rights of unwed fathers) 

1984 Child Support Enforcement Amendments of 1984

1989 State of Washington passes first parenting plan statute 

(enforceability)

Reasonable Parenting Time & Restrictions

Troxel v. Granville, 530 U.S. 57 (2000). 

• Custody, care and nurture of a child resides first with 
parents, whose primary function and freedom includes 
preparing them for obligations the state can neither supply 
nor hinder.  

• There is a presumption that parents act in the best 
interests of their children.  
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Reasonable Parenting Time & Restrictions

Troxel v. Granville, 530 U.S. 57 (2000). 

• Washington state statute that allowed anyone to petit ion for 
visitation based upon the best interests of the child violated 
substantive due process rights of the mother. 

• There is no need to consider whether a showing of harm is 
required to consider the precise scope of a parent’s right or its 
necessary protections. (Souter, p. 2057). 

Reasonable Parenting Time & Restrictions

Termination of Parental Rights:  

1981:  Santosky v. Kramer, 445 U.S. 745 (1982) – Clear and 
convincing evidence is necessary to terminate parental rights 
(this also usually requires reasonable efforts to maintain 
family and findings that these reasonable efforts have failed)
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Reasonable Parenting Time & Restrictions

A parent has a right to reasonable parenting time unless the 
trial court finds, after a hearing, that the exercise of parenting 
time would seriously endanger the child’s physical, mental, 
moral, or emotional health (In re Marriage of Kimbrell, 34 
Kan.App.2d 413, 119 P.3d 684 (Kan. App. 2005).  Most other 
states have similar statutes or caselaw.  

Most states have different standards for temporary and 
permanent orders with judges usually possessing wider 
discretion for temporary orders. 

Reasonable Parenting Time & Restrictions

Presumptions against Joint Custody or Custody Awards

• In more than 30 states, there is a presumption against a 
person who had committed domestic violence gaining joint 
custody. In other states, DV is a factor. 

• There are a variety of similar presumptions regarding child 
abuse and other criminal convictions.  
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Best Interests Parenting Plans:  Approximate, 

Individualize or Template

• Approximation rule (ALI, 2002)

• Individualize (best interests factors – 46 states by statute 
or caselaw)

• Templates (usually non-binding but this too is changing). 

No Constitutional Right to “Equal” Time

“[Father] relies upon Troxel v. Granvil le to argue that he has 
this fundamental right to equal placement periods with his 
children. . . Insofar as disputes between natural parents are 
concerned, while parents do have a natural right to care and 
custody of their children, this does not mean that parents 
have a ‘fundamental right’ to ‘equal placement periods’ after 
divorce.”  

Arnold v. Arnold, 679 N.W.2d 296, 299 (Wis. App. 2004).  
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Dynamics of Equal Parenting Time Arguments

History:

• Tender years presumption favoring mothers.

• Equal rights movement.

• Joint custody movement.

• Joint custody requires parental cooperation & low parent 
conflict.

Contemporary Dynamics 

of Equal Parenting Time Arguments

The “-Joint Custody/Friendly Parent Period”:  
The “Why Not?” Arguments

• 30+ states have statutes plus other language in statutes 
supporting friendly parent for custody & time

• Handling conflict objections to joint custody (conflict)

- Parallel parenting (e.g., low engagement) helps parents avoid 
conflict.

- If child is not involved, no harm to child.  
- Claims the benefits from father involvement outweigh adverse 

consequences or risks.  
- Require a showing of harm (rights-based argument).
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The Social Science Research on

Shared Parenting

• Claims that equal parenting time arrangements are best for 
all children are overstated. 

• The quality of most of the shared parenting research is low 
and there are methodological issues that make drawing 
conclusions from this research difficult. 

• The best interpretation of this research is that healthier and 
wealthier families often choose shared parenting 
arrangements and can make them work.  

The Social Science Research on

Shared Parenting

• Quality of child’s parenting relationship is a better predictor 
than quantity of time.  

Paul R. Amato & Joan G. Gilbreath, Nonresidential Fathers & 
Children’s Well-Being: A Meta-Analysis, 61(3) J. MARRIAGE & 
FAMILY 557 (1999). 

Kari Adamsons & Sara K. Johnson, An Updated & Expanded 
Meta-Analysis of Nonresidential Fathering & Child Well-Being, 
27(4) J. Fam Psychol. 589 (2013). 
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The Social Science Research on

Shared Parenting

“The importance of the amount and frequency of father 

involvement depends upon, among other things, individual 

circumstance, context, history, and goals or objectives. Differing 

amounts of parent–child contact would be recommended for 

different goals or objectives. For example, is the case-question 

one of establishing, reestablishing, maintaining, or improving 

the parent–child relationship?  

The Social Science Research on

Shared Parenting

Is the history of the parent–child relationship positive or 

negative? Are there case-specific facts (e.g., adverse events) or 

factors (e.g., age or special needs of the child) influencing any 

time schedule? What are the practical considerations around 

contact? An endless number of factual permutations can easily 

be constructed.” 

Milfred D. Dale, Of course, quantity AND quality of 
nonresidential father involvement matters . . . As part of every 
individualized best interests of the child determination: 
Commentary on Adamsons 2018 article, 15(3) J. CHILD CUSTODY

206, 208 (2018). 
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Limitations re the Court’s Reach (or “Shadow”)

• Courts have jurisdiction over the parties and, to a l imited 
extent, those professionals they order to provide 
interventions.  Some courts believe they can only direct who 
can decide (e.g., custody, decision-making); other courts are 
more assertive about constructing and enforcing interventions 
beyond the parenting time schedule. 

• The fact that Courts only have personal jurisdictional over the 
parties adds to practices where the “accountability” or 
“blame” for problems is attached to the parents. 

Limitations re the Court’s Reach (or “Shadow”)

• Courts (e.g., judges) may or may not have the expertise to 
integrate parenting plans with complex mental health 
interventions. This is why they need experts, but it can also 
leave them vulnerable to influence from experts who have 
agendas or biases about different conceptual and treatment 
approaches.  
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Problems Court Face with PA/PAS Experts

• “Educational” (e.g., didactic) experts describing “parental 
alienation/parental alienation syndrome” without conducting 
an evaluation – this perpetuates the “Dominant Single Factor” 
models.

• PA/PAS experts marketing “camps” or “therapeutic vacations” 
that have litt le empirical research about efficacy or the kinds 
of problems they can effectively treat. 

• The lack of preparation for intensive interventions, questions 
about the integrity and ethical issues regarding “camp” 
interventions, and problems with post-camp treatments and 
interventions. 

Parenting Coordination in the US and Canada

• Parenting Coordination Guidelines: AFCC & APA. 
Approximately 20 states have PCs.  Research shows decreases 
lit igation.  (KS – Yes; MO & TX: No). 

• PCs developed because of increased expectations for post-
separation co-parenting, evidence that conflict negatively 
impacts children, and courts sought to manage day-to-day 
issues. 

• Scope of PC authority is increasing in many jurisdictions.

Milfred D. Dale, Hon. Dolores Bomrad, & Alexander Jones,  
Parenting Coordination Law in the U.S. & Canada: a Review of 
the Sources & Scope of the PC’s Authority, 58(3) FAM. CT. REV. 
673 (2020). 
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Importance of viewing “Facilitative Co-Parenting” and 

“Restrictive Co-Parenting” as separate variables. 

• There has to be a place for “neutral.”  (40% of families end 
up in parallel parenting plans).

• Avoid “if you aren’t for me, you are against me” dynamic.  
Contrast with other reunification approaches. 

• There is healthy/justified facilitative co-parenting and 
unhealthy/unjustified facilitative co-parenting.  

• There is healthy/justified restrictive co-parenting and 
unhealthy/unjustified restrictive coparenting.

• Don’t l ike the term “gatekeeping” because Court is 
gatekeeper.   

Experience in Parenting Coordination & 

Reunification Therapy

• Cases need to be properly screened and evaluated regarding 
safety issues.  

• Need an enforceable parenting plan with judicial support –
ideally, one judge for entirety of case. 

• All family members should be involved, albeit in different 
ways.  Involvement of family members differs depending upon 
what work is being done at different points in the case.  
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Key Points for Parenting Coordination or

Reunification Therapy

• So long as “safety” has been achieved, the focus is on:

1. Good behavior in, bad behavior out of the lives of the 
children.  

2. Initial focus with both parents and children is on behavioral 
change and compliance with parenting plan.

3. Expect attitudinal and relationship changes after compliance 
with parenting plan is consistently achieved.  My approach is 
to get behavior change, then work on attitudinal change.  
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